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Sub: Settlement of commercial disputes between Public Sector Enterprises
inter se and Public Sector Enterprises (s) and Govt. Deptt.(s) through
Permanent Machinery of Arbitrators (PMA) in the Department of
Public Enterprises

Please find enclosed a copy of Office Memorandum (OM) No. 4(1)/2011-DPE(PMA)-GL
dated 12.06.2013 of Deptt. of Public Enterprises, Ministry of Heavy Industries and Public
Enterprises, forwarded by Alice Kujur, Under Secretary, Ministry of Coal, vide letter No.
38011/1/2011-CA-II dated 02.07.2013, on the subject for necessary action and compliance.

The said OM of the Deptt. of Public Enterprises contains procedure and guidelines for
settling disputes relating to commercial contracts between Central Public Sector Enterprises
(CPSEs) inter se and also between CPSEs and Govt. Deptts. through Permanent Machinery
of Arbitrators (PMA) in the Deptt. of Public Enterprises.

The above OM stipulates that an Arbitration Clause in favour of PMA (as prescribed in
Annexure of the said OM) is to be included in all the existing and future contracts / supply
orders and the PMA shall not undertake the disputes without proper arbitration clause. The
Arbitration Clause reads as follows:

“In the event of any dispute or difference relating to the interpretation and application of the
provisions of the contracts, such dispute or difference shall be referred by either party for
Arbitration to the sole Arbitrator in the Department of Public Enterprises to be nominated by
Secretary to the Govt. of India in-charge of the Deptt. of Public Enterprises. The Arbitration
and Conciliation Act, 1996 shall not be applicable to arbitration under this clause. The award




of the Arbitrator shall be binding upon the parties to the dispute, provided, however, any
party aggrieved by such award may make further reference for setting aside or revision of the
award to the Law Secretary, Department of Legal Affairs, Ministry of Law & Justice, Govt.
of India. Upon such reference the dispute shall be decided by the Law Secretary or the
Special Secretary/Additional Secretary, when so authorized by the Law Secretary, whose
decision shall bind the parties finally and conclusively. The Parties to the dispute will share
equally the cost of arbitration as intimated by the Arbitrator”.

The competent authority at CIL has approved the following for implementation of the above
OM in CIL and its subsidiary companies in respect of orders / contracts issued by MM
Deptt.:-

1. The above Arbitration Clause be included in all the NITs with the stipulation that this
clause will be applicable only in case of orders / contracts to be placed on Public
Sector Enterprises / Govt. Deptts.

2. The above Arbitration Clause be included in all the existing and future orders /
contracts placed on Public Sector Enterprises / Govt. Deptts.

3. In case of disputes arising out of the orders / contracts with Public Sector Enterprises
or Govt. Deptts., the procedure for settling of disputes shall be through Permanent
Machinery of Arbitrators (PMA) in the Deptt. of Public Enterprises, as per the
guidelines stipulated in the above said OM of DPE forwarded by MOC.

This is for your information and compliance.
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No0.38011/1/2011-CA-I1
i Government of India

Ministry of Coal.
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' fV The Chairman-Cum-Managing Director, 2.
Coal India Limited, '
10, Netaji Subhash Raod,
Kolkata.

Shastri Bhavan: Ney Delhi. the 2* July, 2013,

The Chairman-Cum-Managing Dire,&br,
Bharat Koking Coal Limited,

Koyla bhavan, Koyla Nagar,

Dhanbad, Jharkhand.

3. The Chairman-Cum-Managing Director, 4.
Eastern Coalfields Limited,
Sanctoria, P.O. Dishergarh,
Distt. Burdwan (W.B.) — 713 33

The Chairman-Cum-Managing Director,
Western Coalfields Limited,

Coal Estate, Civil Lines,

Nagpur - 440°001, Maharashtra.

5. The Chairman-Cum-Managing Director, 6.
Central Coalfields Limited,
Darbhanga House, Ranchi,
JHARKHAND.

The Chairman-Cum-Managing Director,
Northern Coalfields Limited,
Singrauli, District- Sidhi,
(MP)-486889

7. The Chairman-Cum-Managing Dircctor, 8.
South Eastern Coalfields Limited,
SECL Bhawan, Seepat Road,
Bilaspur Pin — 495006.

The Chuirmun-Cum—Manégiug Director,
Mahanadi Coalfields Limited,
Sambalpur, ORISSA, _ s

Design Institute Ltd,
Gondwana Place, Kanke Raod,
Ranchi-834008 (Jharkhand).

9. Central Mine Planning & 10.

The Chairman-Cum-Managing Director,
Neyveli Lignite Corporation Ltd.,

Corporate Office,
Neyveli — 607 801

Settlement of commercial disputes between Public Sector Enterprises inter se and Public Sector

Sub :
Enterprises(s) and Government Department(s) through Permanent Machinery of Arbitrators
(PMA) in the Department of Public Enterprises — Regarding.

Sir,

1 am directed to forward herewith a copy of O.M. No.4(1)/2011-DPE(PMA)-GL dated 12.6.2013
received from the Ministry of Heavy Industries & Fublic Enterprises, Department of Public Enterprises on
1¢ above subject for [or necessary action and compliance.

i

w5
Encl : as above.

¥

Yours faithfully,

I Vsctal
(Alice Kujur)
Under Secretary to the Government of India

"_\\
B
J -

RN

s

£

- N
Copy to : Dir(CPD) -
Dir(CRC) » for information and nccessary action, m ﬂﬁDﬁﬂ
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No.4 (1)/2011-DPE (PMA)-GL

Government of India N

Ministry of Heavy Industries & Public Enterprises
Department of Public Enterprises

* ke X

Public Enterprises Bhawan
Block No.14, C.G.O. complex
Lodhi Road, New Delhi-110003
Dated: - a™June, 2013

OFFICE. MEMORUNDUM

Subject:- Settlement of commercial disputes between Public Sector Enterprises inter se and
Public Sector Enterprise(s) and Government Department(s) through Permanent
Machinery of Arbitrators (PMA) in the Department of Public Enterprises.

Attention is invited towards guidelines No. DPE/4(10)/2001-PMA-GLI dated 22.01.2004
issued by the Department of Public Enterprises (DPE) on the above mentioned subject. A need was
being felt for quite some time to revise these guidelines, wherever necessary. After due consideration
by the competent authority and in supersession of the existing guidelines on the subject, the new
dispensation is as under: ‘

I. CREATION OF PERMANENT MACHINERY OF ARBITRATORS (PMA)

With a view to expedite the settlement of disputes relating to commercial contract(s) between

Central Public’ Sector Enterprises (CPSEs) per se, and also between CPSEs and Government.

Departments, the Government of India creeted_‘afEermanent Machinery okarbltrators (PMA) 1n the
Department of Public Enterprlses In 1989 .One Legal Adviser-cum-Joint Secretary in the Department
of Legal Affairs, nominated by the t?;W‘Secretary to furiction in_the PMA s appointed by the Secretary

in-charge of Department of Pubhc Enterpnses as sole Arbitrator (n each case.
e ———— i e i ST

il. NEED FOR PMA

There had been growmg number eof litigations with the Courts/_ Tr1buna|s relating to
commercial transactions_bétween the Central Public_Sector . Entérprises (CPSESs) inter se, or CPSEs
nd Gavernment De Departments The practice of disposal of these cases was not only expensive due to,
high Tees charged by the “advocates/lawyers for pleading the cases ‘and other cxpenses incurred in
this rd, BUt also t tlme consuming. The other prevailing practlce of conciliation, arbitration etc. were
also ad hoc arrap_ge_ment and not delivering the goods up to the expectations. With a view to expedite

- settlement of disputes and reduce avoidable expendlture in this regard, a need was felt to
instifutionalize the prevaul:ng system of arbltrat!on of._Commissiuns/Committees like Law Commission,
Ceénfral Vigitance Commission, _
mad"“t?ertam recomrnendat:onsfsuggestlons Wthh were carefu[ly exarn:ned in consultatlon ‘with the

the Depanment of Public ‘Enferprises.
T Uepaitmenl

. ENTITLEMENT

(i) In the event of any dispute or difference relating to the interpretation and application of the

ecretanes etc. had also examlned this aspect and -

pro\?:s:ons “of commercial contract(s Qetween C_F_’SEs Banks _Port Trusts etc lnter se, or CPSE and
the Goverrment Department(s) hereto (except a dispute or d r_difference. concerning. the Railways,
InCame-tax, C‘uéﬁ:ms and Excise dufies), such dispute or difference shall be referred by either party
for Brbitration to the PMA in the Department of Public Enterprises through the Secretary to the

‘Government of India in-charge of the DPE.

(I The mechanism  of  PMA is  prmarily meant for Central  Govemnment
Departments/organizations/enterprises. Therefore, the disputes between State Government
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Departmems!organ'szations will not be entertained Dby the PMA. However, if in 2 commercial contract
between a CPSE and an SLPE, they agree for arbit. ation by the PMA for settling their dispute, the
PMA guidelines will be applicable on same terms as applicable to CPSEs.

V. MONETARY LIMIT

There 1s no monetary limit as such for making reference of disputes to the PMA. However, it
would be advisable if the parties exercise their own discretion in this regard as both the parties are fo.

SE——

equally pay an initia cost of Rs. 505,000 €ach for making reference of dispute to the PMA which is.

non-fefundable in any case ﬁii"wjingpjgggggjﬁh:ﬁal,g_o,s_xth,”b_,_e__ fixed by the Arbitrator as per the .

e e St gty : 0 ]

ra}@gzﬁg{gg Jp___a__gu'ﬁséqggnt pa_re_gr_aph. There shall not be much advantage n referring disputes
of igr_n_a_l'l__gr_?}p_q_rl}mgf‘ the value of [ess than Rs. 50 ,000/- to PMA and such disputes may be settled by
the parties by mutual cor_}__sultattonr."“‘ o '

V. REFERENCE

(i) As far as possible parties should try to resolve as many points of dispute as they ca‘h,' 3

amicably by mutual consultation and only fhose points stating the amount Fﬁ%l\ke‘a"ﬁe'ré”fé'r'_rfeﬁ_fié the

o

PMA that c;oqu;_ntjjjj'ﬁé"’S'etﬂed--'"mutuany—de?S‘pre'be’s"t efforts from both sides. To ensure prompt

e e i

isposal of dispute(s) by the PMA, Both 1

. CPSEs and the Government Departments shall refer the

existing dispute(s) to the PMA at the ear _aest"éﬁii'jhét lé_te_r'”t'ﬁé'r{ two months of arising of dispute, If any

rbifFator has aready been a pointed in any dispute thal should “mmediately be cancelied. Both the.
parties will also ensure i

1 of an Arbitration Clause (if not already done $0) i our of PMA (as
given In Annexure) in all the existing and future contracts/supply orders petween lhe parties
artal e dispules referrad to it without proper Arbitration Clause.

(i) After entering upon the reference, the Arbitrator will call for the papers, commentslstatements
from the parties and will hear the parties in person as and when he deems necessary The Arbitrator
shall ordinarily fix the meeting in Delhi unless, for reasons to be recorded in writing, he decides
otherwise. No outside lawyers shall be allowed to appear On behalf of the parties to argue their cases
pefore the Arbitrator but the parties can take the help of their own full time Law officers. (Subject ©
the aforesaid, the Arbitrator, and the Law Secretary will determine the procedure as the case may
be). :

(i) The Arbitrator will also submit a quarterly rép_ért to the Secretary (DPE) on the number- of =
cases registered, awards published, fee received and general progress of cases. '

V1. FEES

() The Arbitration cost in respect of @ commercial disputd settied through the PMA is required to
be shared equally by the concerned disputing parties. In this connection each of the parties 10 a
dispute will be required to make an initial deposit of Rs. 20,000/-, when a prima-facie case of dispute
is established and the same IS approved for referring to the Arhitrator of PMA for settlement. This
initial cost will be adjusted in the final cost of Arbitration. ‘The Arbitrator will work out the final cost of
Arpitration based on the amount of dispute as per the following formula:

(@) Rs. 40,000 or 1% of the disputed amount up to Rs. 50,00,000, whichever is n‘igher, lw be
equally shared by the parties . ¥

(b) Rs. 50,000- + 2% of the disputed amount of above
Rs. 50,00,000 but up to Rs. 5 crore to be equally shared by the parties.

() Rs. 2.5 lakh + %% of the disputed amount beyond Rs. 5 crore to be equally shared by the
parties. o A £y
(i) ~ The Arbitrator in the PMA will intimate the parties the estimated amount of Arbitration fee (o
be borne equally by them and paid within @ month of intimation o the parties or within such time as

may be allowed by the Arbitrator. All payments should be made to the Government of India through -
Demand Draft in favour of D.D.O., Department of Public Enterprises, payable at New Delhi.

Iad
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The, Secretary, DFE, if he/she considers appropriate, may allow fee concession upto 25% of the total
fee worked out for the sick and continuously loss: making CPSEs based on the laid down formula,
subject to arranging the payment within one month of the order of the Arbitrator in the PMA

(v) In case any of the parties has made full payment of the fee and the other party has failed despite
continuous follow up and as a result of which publication of award is cancelled, the fee in addition to
the initial deposit may be refunded to the party concerned. However, Government will not pay any
interest on such amount.

If one of the parties fails to pay the arbitration fees and the other party is willing, they may pay the
entire arbitration fees.

If one party pays the estimated cost of arbitration fee (to be borne equally by both the parties) of the
other defaulting party, this amount will be shown (along with the interest@ 1% per month/12% per
annum) in the cost/expenses of arbitration against the defaulting party in the final Award.

Vil. COMPROMISE

In case both the parties decide to settle the dispute mutually before the Award is published, they can
be allowed to do so. In such case, the initial cost (Rs. 20,000 paid as deposit by each of the parties)
shall be forfeited and the case will be finally closed on receipt of details of the settlement arrived at by
the parties in writing. - In case the parties do not provide requisite details, the Arbitrator may decide to
publish the Award and in such a situation the parties will be required to pay the arbitration fee worked

out by the Arbitrator.
Vill. NATURE OF AWARD

The Arbitrator shall make his award within six months after entering upon the reference or after
having been called upon to act by notice In writing. from any party to the arbitration agreement or
within such extended time as the parties may allow. The Arbitrator shall make a speaking award.
The Award may be published on plain paper. The Arbitrator may also, if he thinks fil, rake an interim

award.
IX. EXPARTE AWARD

The Arbitrator may make his Award ex-party. when a party(ies) fail to furnish the particulars required
from them, and/ or do not appear in person in spite of being given two chances to do so. Even in that
case, the parties shall be bound to meet the cost of arbitration equally

X. APPEAL

The Award of the sole Arbitrator under the PMA shall be binding upon the parties to the dispute, The
aggr|ev§_q_p§fty__m_gx_fjjq an appeal before the Law Secretary within the period as recorded by the
Arbitrator in the Award for implementation. This time limit may be kept in view while filing an appeal
before the Law Secretary. The Appeliate Authority may decide the appeal/revision on merits and set
aside or revise the award. The matter cannot be remitted back to the Arbitrator for reconsideration,

The Appellate Authority will have the power to revise his/her own decision for rectification of any errar
S Tor ecbal conbotions glg,

e

Law Secretary, after giving an award on the appeal, will retum the records of the case to the PMA.
The Arbitrator may.also, if he/she thinks fit, make an interim award. However, there shall be no appeal
to the Law Secretary against the intenim award and both the parties are to await the final award by the

Arbitrator.
Xl. CHANGE OF ARBITRATOR

In the event of the sole Arbitrator dying, neglecting or refusing to act or being unable to act for any
reason, it shall be lawful for the Secretary to the Govt. of India in-charge of the DPE, to appoint
another person in place of the outgoing Arbitrator to act as sole Arbitrator. The new Arbitrator so
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appointed shall as far as practicable proceed from the stage where it was left by the outgoing
arbitrator

XIIl. BANK GUARANTEE

In commercial transactions sometimes a CPSE has lo stand Bank guarantee. All CPSEs should
effect sncashment of bank guarantee only as a last resort when efforts to resalve the differences/
dispute fail and that too, after giving due nolice/infurmalion to the concerned Public Sector
Enterprise. In such situations, all CPSEs should refer the dispute to this Department and cooperate
with the Arbitrator of PMA for early settlement.

2. All the administrative Ministries/Departments concerned with management of Central Public Sector
Enterprises/Banks/Part Trusts etc. are requested to bring these guidelines to the notice of all
concerned organizations under their administrative control for strict compliance. It is also requested
that they may ensure and monitor the implementation of the award of the Arbitrator by the parties as
per his/ner directions. Presidential directives as per Annexure referred to in paragraph 1V(i) above,
may be issuec to incorporate the provisions In the Articles of Association or other relevant regulations

of concernead organ:ization(s) at the carliest. :
QE;-W MK (O'D

|2.— 6— 2015

(Rakesh Bhartiya)
Joint Secretary to the Government of india

To

Secretaries of all Ministries/Departments of the Government of India

Copy to:

(i} Dr. Gita Rawat, Joint Secretary and Arbitrator of PMA with the request to act as per the new
guidelines

(ii) The Chief Executives of all Central Public Sector Enterprises for information and necessary
compliance. .

Copies forwarded for information to:

(i The Prime Minister's Office, South Block, New Delhi

(i) The Cabinet Secretariat, Rashtrapati Bhawan, New Delhi |
iii) PS to the Minister (HI & PE), Udyog Bhawan, New Delhi
(iv) PS to Secretary (PE)

{(v) PS to Finance Secretary, North Biack, New Delhi

{vi) PS.to Law Secretary, Shastri Bhawan, New Dethi

(Vi)  JS (Admn)/JS (AKP)

(viii)  All officers in DPE
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ANMNEXURE to DPE Q.M. No. No.4 {1)/2011-DPE (PMA)-GL dated {2 June, 2013

Arbitration Clause to be included in all the commercial ccntracts entered into by the Public

nterprises/Government Departments etc.

In exercise of the powers conferred by Article..............of the Articles of Association of the (name of
the CPSE/Bank/Port Trust etc.)/ Section........ of the .........Act of setting up of the (name of the
CPSE/Bank/Port Trust etc.), the President of India is pleased to direct that all disputes relating to all
commercial agreements (except mcom;a tax, customs, excise duty and also concerning R’ailwéys)
between (name of Company/Corporation/Bank/Port Trust) and (name of another Public Sector
Undertaking /Governmenf: Department/Bank/Port Trust etc.) shali be referred to the Permanent
Machinery of Arbitrators (PMA) set up in the Department of Public Enterprises. The President is
further pleased to direct that the following Arbitration Clause shall be included in all current and future
contracts/agreements etc. and that in respect of ongoing contracts they should be suitably amended

to include such a clause:

“In the event of any dispute or difference rélating to the .|n.terpretation and application of the provisions
of the contracts, such dispute or difference shall be referred by either party for Arbitration to the sole
Arbitrator in the Department of Public Enterprises to be nominated by the Secretary to the
Governfnent of India in-charge of the Department of Public Enterprises. The Arbitration and
Conciliation Act, 1996 shgil nof be applicable to arbitration under this clause. The award of the
Arbitrator shall be binding upon the parties to the dispute, provided, however, any party aggrieved by
such award may make a further reference for setting aside or revision of the award to the Law
_Secretary, Department of Legal Affairs, Ministry of Law & Justice,. Government of india. Upon such
reference the dispute shall be decided by the Law Secretary or the Special Secretary/Additional
Secretary, when so authorized by the Law Secretary, whose deciéion'shalf bind the Parties finally and
conclusively. The Parties to the dispute will share equally the cost of arbitration as intimated by the

Arbitrator”.
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